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Chairman Pepper sad Kembers of the Committes:

Thank you for the opportualty to sppesr today to discues the legislative
vato. The Supreme Court's decision in INS v. Chadha has lsft Hembers of
Congress somevhat off balance. They sre novw io the process of rethioking
what alternatives should be used o control the executive branch.

Hearings have already been held to explors Chadha's effect on foraign
affairs, rulemaking, foreign trsde, sand other fssues. Many actions have been
taken in committee and on the floor to craste substitutes for the legisletive
veto. Your hearings are Ilmportant because they examine the Court’s declsion
sod these fnitial legislative acticns in a broader context, studying them in
terns of the fonetitutioosl responsibilities of Congress.

You have placed the issue of the legislative veto io the broadest posuible
framevork. You asak not merely for alternatives to the legislative veto, but
alternstives best suited to fulfill the purpose of Congress and to satisfy
its constitutional duties.

I think {t s to credit of Congress that {ts reaction to Chadha has been
scasured and thoughtful. The Court rejected an sccommodation that had met
the needs of the political branches for almost half s ceotury. It will take
time to fill this vacuvum. In the search for subatitutes, Congress needs to
keep 8 clesr focus on tts inatitutional objectives aod the relationship 1t
should mafotain with the executive and judicisl brapches.

First, it scems inadvisable to “doctor™ extsting laws aimply by deleting
one~House sad two~House vetoes snd inserting joint resolutioons 1o their place.
This spprosch will be necessary 1o some cases. It ie not a cure-all, however,
and can create difficulties for Congress if overused.

Yor example, it 1is posaible to replace the ocne~House veto fo executive
reorpuint.ion. ‘tlt-utu with a joint resclution to take care of constitutional
defects. But why delegate this power 1o the first plsce? WwWhy oot let the
President eubalt reorgenization propossls {n bill form, aubject to the normal
legislative process? This was the practice before 1932 snd has been the 0;1)
only option sipce April 1981 vheo the President’s reorgsalzation authority
‘expired.

Io other words, it may not be nmecesssry to continue delegating some
functions sod then sesrch for leglslative veto substitutes. If a Prestident's
reorganization propossl i« noncontroversisl, why not ssaume that Coogress

will cooefder it promptly? That wae the experfence in 1981 when the Resgsn
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aduinistration. proposed to transfer the Maritime Admiaistration frow the
Coumerce Department to the Transportation Department. A reorganizatioos bill
was intreduced on July 6§, passed both Houses that wonth, and wae seigned by
the Presideat on August 6. The regular process worked.
In some cases Congress may want to take the Supreame Court's decieion
a step further and insist oo the full legislative process: not just action
by both Houses and presentation to the Presfdent, but placing upoun the
President the burden of presenting a bill and developing a consensus in
each Houee for its psasage. 1 sm not proposlog that every executive action
survive thia process, but it could be relied on more frequently in the future.
Second, before Congress automatically inserts joint resolutiona in place
of one-Bouse and two—-House vetoes, it should review the original reasons for

the delegation. As you know, reorgsnization authority wae the forerunner for

hundrede of ocﬁervleginlatlve vetoes. When it was first proposed in 13932,
the supporters of this process had sn wsaentially negative view of Congress.
The 1eginléti§e history stromgly suggests that Meabers of Congress wvere
viewed as irresponsible and would not support sensible cost—cutting proposals
submitted by the executive branch. The fast-trsck mechaniss would clircusvent
congressional delays, allowing plans to take effect unless ome House vetoed
thea, Hembers were restricted to a Yes-or-No vote, without opportunity for
amendment. Alterstion of executive proposale, it was aesumed, would flvevitably
frustrate retrencheent efforts.

Despite these arguments for “economy sud efficfency,” reorganization
plane have been used ounly rasrely to cut costs. Economy usually results when
government functions are eliminared, not wvhen they are veorganized. 4As X
have poted, noncontroversial reorganizstions can be enscted through the
regular process. If they are controversial -— ratsing important questions of
legislative policy - it would seem even more prudent to use the regular
process to consider and awmend administratioo propossls.

Third, there is something ironic about combluing joint resolutions with
-fs-t-ttsck.nechanlsas. The legislative veto accommodation gave the President
s fest track: expedited procedures for bringing resclutions out of committee,
time limits for floor debate, and prohibitions on smendments. Thia was
something that all proponents of executive power had longed for. Proposals
by the President or executive agencles g;ined priority over other bills,
becoming lew unless one or both Houses mobilized the necessary oppoaition

within & apecific nunber of days.
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Inrreiutn-tor this extraordinsry grant of power, Congress retained for
iteelf a legiulotive‘veté. sllowving it to dlinpprove’ﬁreliéentiii ioitiatives
by simple majority vote of both Houses or a single House. The leslilatlvc
veto avoided the problea of a presidentfal veto and the seed for an override
vote by Congress. FEven so, advocates of presidential pover were plessed by
the quid pro quo. ‘The forces of i{pertia and indecinion clearly fsvored the
President. Congress, in effect, let the Président set the legislative agends.

Without sccess to thé‘legtcrn££Ve veto, why should Meubers of Congress
want to graot s fast~trsck process to the President? Why should Congress, sas
a legislative and poligyixiing body, have to vote up or down on an agency
propossl without opportunfty for full deliberation snd amendment? There are
times when Congress is L{1l-gerved by forcing messures from committee and
giving :hga expedited treatment on the floor. Slowness, even finaction, can
be & virtue in aoy branch of goveroment. As Justice Brandela once remarked
about the work of theySU?tene Court, “The wost important thing we do is vot
doing.” A mafin trend over the past half century has bees to make the Court's
caseload less mandatory and more discretionsry.

COngrtn-Vappecrn to be going in the opposite direction. Fast-track
mechanisms distort its ly.ten‘fot setting prioritfea. Measures with expedited
trestment come to the floor; those without such features wmay pot. The temptation,
of course, will be to give wore and more bills expedited handling. This
tendeucy is even eomevhat evident today. The danger 1s we may eliminste the
discretion, deliberation, selectivity, and judgment that sre the qualities
of s heslthy leglalative body.

Fourth, there {s substantial risk vher Congress tries to be axccssiv;ly

"systesatic” and "comprehensive” without the hierarchical structure of so

executive agency or a corporation. It fa difffcult to defend & process
that is decentralized and “plecemesl,” but the strength of Congreas lies
very much with the tncremental development of lav and policy and with the
expertise and experience of its standing coumittees.

Congressional ¢omn1:iee; have developed working understandinge with
the sgencies they review. Huch of the effective work of Cougress is doane
at this level, vhere problems are manageable and tractable. Of couree there
are dangers of subgovernments and “iron triangles,” but it is impracticable

to trest everything at the top level. At some point the quest for being
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comprehensive makes everything fucoumprehensible. Congress muat del?gatc
to its coumittees and subcommittees, just as Presidents must delegate to
their departuments sud sgeacles. Congress neceds methods of coordinating

and controlling the activitiee of committees, but that e differeat froam
acting comprehensively.

Widespread use of the joint resolution may needlessly delsy many
routine agency regulations. 1If an ageocy steps out of line, annual review
of ite rules may be appropriste. But why demand the sase treatment -—
scrose~the~board — for "every regulation of every agency? Most agenciea
waintain good relations with their oversight committees and adhere
relstively closely to congressional intent. Exceptions exist, but they
can be trested as exceptions.

rifth, Congress will use informal methods of exercising control aver
executive ageocies. With or without the blessing of the Suprewme Court,
congressional committees and subcommittees will insist ou & veto power
over some sgency actions. And usenéieu will be willing to comply becauae
in return for this level of congressional control they receive fumportant
discretionary power and flexibilicy.

It may come as a surprise to some observers in town that Congress
has contioued to ensct legislstive vetoes after the Chadha decisfon. Are
they unconatitutional? By the Court's definition they are. Will this
change the behavior between committees and agencies? Probably not. An
agency may say to the committee: "As you know, the requirement 1o this law
for committee prior-spproval is unconstitutional under the Court's test.”
Perhaps agency and coumittee staff will nod thetr heads in agreement, after
which the ageucy will seek the prior approval of the committee.

Statutes in the future way rely more heavily on "notification” to
comnittees before an agency acts. Here notification does not raise a
constitutional fssue, aince 1t falls within the report-and-vait category
slready sanctioned by prior court rulings, but notiffcations can become
a code word for committee prior-approval. Agencies know that harsh
penalities cso await them if they ignore committeec preferencea.

Certainly we see thias pattern over the last three to four decades
wvith regard to reprogrsmming. As an informal accommodation between the
branches, agenciea receive a certsin latitude to move funds within an
appropriation iccount, provided they secure commlittee approval on major

shifts. initinlly the review was by the Appropriations Subcommittees,
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but in'tqctut years the nuth#r&;ing committees have joined the review
process. Since this agreement is informal and woustatutory, agencles

are at libgrty‘to'spcad the funds as they wish. The cost of offendiﬁ;
committees, hovgvdt, is ssvere: lice~itemiration the next year, prograa
cutbacks, snd withdrawal of discretionary authority. Chadha doss ot touch
these nonstatutory lagislative vetoes. They existed in the past end will
persist in the future, perhaps in even grester number because of what the
Court decided.

The Court treated a complex {ssue in simple terms. The wfortunate
affect is to convey to the cbqnt;yvnn £upt€auion of government that does not
exist io practice. The Courtfprbboudded a theory substantially at variance
with the operations worked out over decades by both branches of govercsment.
As & consequence, ve must bow look at goveroment at two 19vz1o} the way the
Court ssid 1t gs supposed to work, and the wvay we know Lt operates to function
effectively.

All of this {s to ssy that we should not be too surprised or disconcerted
if, after the Court closed the door to the legislative veto, we hear s number
of windows being ralsed and perhaps new doors befng constructed, making the
execut{ve~legislative structure as accommodating as before for shared power.
It way not be & house of aesthetic gquality, and certafinly does not resemble
the model eovisioned by the Supreme Court, but 1s will go a long wsy in
meeting the basic needs of executive sgencies and congressionsl committees.
For governsent to operate amoothly, it requires at least s minimum level of
comity and cooperstion batween the branches. Part of this will depend oo

“legislative vetoes” in one forw or ancther.






