
20     March 11, 2014    |    rollcall.com

Opinion

Congress Has Ample Legislative Tools to Defend Itself
Guest Observer 
Louis Fisher

The House Judiciary Committee has held sever-
al hearings critical of President Barack Obama 
for acting in a manner that some members of 
Congress regard as a violation of his constitu-
tional duty to see that the laws are faithfully car-
ried out. One legislative remedy is HR 3857 (the 
Enforce the Take Care Clause Act). It would 
authorize either chamber of Congress, with a 
60 percent majority, to file a lawsuit to compel 
the president to execute a law. The bill covers 
the promulgation of an agency regulation, is-
suance of an executive order and a presidential 
signing statement.

Some members of Congress have been suc-
cessful in court. In the mid-1970s, Sen. Edward 
M. Kennedy was able to establish standing and 
prevail in court after President Richard Nixon 
had pocket-vetoed a bill with the Senate absent 
for four days and the House for five. Kennedy 
gained standing because the pocket veto de-
prived him of his constitutional right to override 
a veto and there were no legislative remedies 
available to safeguard his interests.

On other occasions, lawmakers were turned 
away in court because they could have obtained 
substantial relief from their fellow legislators 
through the regular legislative process. As 
the U.S. Court of Appeals for the D.C. Circuit 
explained in Melcher v. Federal Open Market 
Committee in 1987, in such cases it would be 
“an abuse of discretion for a court to entertain 
the legislator’s action.” Courts are likely to con-
clude it is an abuse of discretion for the judiciary 
to resolve the types of executive-legislative dis-
putes identified in HR 3857. 

Consider the current dispute over Obama’s 
public pledge to raise the minimum wage of fed-
eral contractors. His State of the Union message 
suggested he had some kind of independent au-
thority to act if Congress failed to do so. In fact, 
it was widely understood that he would rely on 
statutory authority enacted in 1949 with regard 
to procurement policy.

That fact became plain on Feb. 12, when 
Obama issued an executive order to implement 
his policy. He cited this statutory authority: 40 
U.S.C. 101. Congress is at liberty to amend that 
authority. The executive order also acknowl-
edges that it is “subject to the availability of ap-
propriations.” Congress could deny funding in 
part or in whole. Because legislative and institu-

tional remedies are available, there is no reason 
to think that federal courts would agree to accept 
this type of lawsuit brought under HR 3857.

The willingness of federal courts to hear leg-
islative cases is reflected in the current “Fast 
and Furious” lawsuit brought by the House. It 
responds to the decision of the Obama admin-
istration to withhold subpoenaed materials and 
its subsequent refusal to follow 2 U.S.C. 194, 
which requires the U.S. attorney to bring a con-
tempt matter before a grand jury for possible 
prosecution. Instead of complying with that 
statutory procedure after the House held Attor-
ney General Eric H. Holder Jr. in contempt, the 
administration decided that Section 194 does 
not apply when a president invokes executive 

privilege, as Obama did in this dispute.
The House passed a resolution authorizing 

the House to initiate a judicial proceeding to 
seek declaratory judgments affirming Holder’s 
duty to comply with a subset of materials sought 
in the case. This litigation is tied directly to the 
constitutional interest of Congress to seek 
agency documents by subpoena to further 
legislative and oversight needs. Congressional 
litigation of this nature is infrequent and differs 
fundamentally from the open-ended litigation 
contemplated by HR 3857.

The pending Fast and Furious litigation is 
similar to a dispute during the George W. Bush 
administration. The House Judiciary Commit-
tee held in contempt White House Counsel 
Harriet Miers for refusing to testify and White 
House Chief of Staff Joshua Bolten for withhold-
ing documents from the committee regarding 
the firing of U.S. attorneys. In 2008, District 
Judge John D. Bates found the case acceptable 
for judicial resolution because “at bottom this 
lawsuit involves a basic judicial task — subpoena 
enforcement — with which Federal courts are 
very familiar.” He said that claims of executive 
privilege are “routinely considered” by courts.

The types of executive-legislative conflicts 
anticipated in HR 3857 are not routinely con-
sidered by courts. They are left to standard ef-
forts of political accommodation by the elected 
branches, including legislative hearings, con-
gressional resort to restrictive language in 
authorizing and appropriating bills, sanctions 
against nominees who have no relationship to 
the dispute, and other legislative responses that 
have proved effective over the years.

Louis Fisher is scholar-in-residence at the 
Constitution Project and visiting professor at 
the William and Mary Law School. 

Opposition to Frank Gehry’s Controversial  
Eisenhower Memorial Is Clearly Bipartisan 
Guest Observer 
Justin Shubow

In their letter “It’s Time to Finish Ike’s 
Memorial,” retired Gen. P.X. Kelley and 
Frank Fahrenkopf assert that the Eisenhower 
Memorial controversy has become a “partisan 
and ideological sideshow.” Oddly, they never 
say which parties and ideologies are involved.

Odder still, the authors never say who is to 
blame for the alleged descent into partisanship: 
Rep. James P. Moran, D-Va., who called on the 
Eisenhower Memorial Commission to host 
a new competition? Or could it be President 
Barack Obama, who appointed a vociferous 
opponent of the design to that commission?

On the flip side, perhaps the authors have in 
mind the bill sponsored by Rep. Rob Bishop, 
R-Utah, to reboot the memorial with a new 
competition — except that bill passed the House 
Natural Resources Committee by unanimous 
voice vote.

What are we to make of the fact that Sen. 
Jack Reed, D-R.I., and Rep. Mike Simpson, 

R-Idaho, oversaw the passage of bills that 
zeroed construction funds? Remarkably, both 
of them sit on the Eisenhower Commission. 
As chairmen of their respective appropriation 
committees, neither of them went to bat for their 
very own project. Indeed, not one of the seven 
congressmen who serve on the commission 
publicly spoke out against legislation defunding 
the memorial, including the fiscal 2014 budget.

Perhaps those commissioners were heeding 
the concerns of the late Sen. Daniel K. Inouye, 
D-Hawaii, who served as vice chairman of 
the commission. He also was one of the two 
co-sponsors of the legislation authorizing 
the memorial. In an August 2012 letter to his 
follow commissioners, Inouye wrote, “given 
the continued opposition with the Eisenhower 
family, I question whether we can ever resolve 
the differences ... and whether it would be in 
our best interest to continue to move forward.” 

If you’re confused about the alleged 
partisanship, you’re not to blame.

Kelley and Fahrenkopf do not name names, 
nor do they provide any evidence for their 
accusation, because they are making the 
whole thing up. To quote in Jeffrey Frank in 

The New Yorker, the design “has managed to 
achieve something rare in Washington: in true 
bipartisan spirit, almost everyone hates it.”

The proposal has been opposed in The 
New Republic as well as by liberals such as 
Washington Post columnist Richard Cohen. 
The Post’s architecture critic, as far from a 
Republican as one can imagine, commented 
that “[T]he columns have a mute blankness that 
may read as Soviet.” Writing for the Guardian, 
Nicolaus Mills, author of “Their Last Battle: The 
Fight for the National World War II Memorial,” 
recommended a new, simplified design.

On the right, the current proposal has 
been opposed by just about every leading 
conservative publication, and by the likes of 
George Will and David Brooks.

Newspapers that have come out against 
the plan include the Arkansas Democrat-
Gazette, New York Post, Washington Examiner, 
Kearney (Neb.) Hub, Ogden (Utah) Standard-
Examiner, Wichita Eagle, Cleveland Plain 
Dealer, Baltimore Sun and Boston Globe. 
Most recently, a member of the Kansas City 
Star editorial board chastised the Eisenhower 
Commission for pushing forward despite the 

overwhelming opposition. Are we to assume 
these outlets and authors all share the same 
political outlook?

The authors also make the astonishing claim 
that the $142 million project is “shovel-ready.” This 
will come as an unpleasant surprise to the National 
Capital Planning Commission, which has not even 
given preliminary approval to the memorial.

Another charge Kelley and Fahrenkopf 
assert is that the opposition’s “only goal seems 
to be to halt Eisenhower’s memorialization.” 
Nothing could be farther from the truth. The 
very op-ed they are objecting to demands that a 
better memorial be constructed, just as Bishop’s 
bill mandates a new competition. 

Last, the authors emphasize that the 
Eisenhower Memorial Commission has been 
transparent in its conduct. Yet Kelley failed to 
disclose that he is the father of the commission’s 
public relations agent, Chris Cimko. Cimko 
was a paid consultant for the commission long 
before Kelley joined its advisory board — and 
long before he signed on to this letter.

Justin Shubow is president of the National Civic 
Art Society.
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Recent executive-legislative conflicts include Obama intimating during his State of the 
Union address that the president has executive authority to act in cases where Congress 
has failed to do so. Fisher writes that HR 3857 could be a tool in such disagreements 
because it gives either chamber the authority to compel the president to execute a law. 
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By David Hawkings

Florida Tossup Tests Historical 
Patterns for Special Elections

Whatever the outcome of Tuesday’s tight 
congressional contest in Tampa, Fla., this 

footnote is assured: The winner will become 
the 64th person in the current House � rst sent 
to the Capitol by a special election. That’s an 
astonishing 15 percent of the membership.

Florida’s contest between Democrat Alex 
Sink and Republican David Jolly is the year’s 
� rst valid test of midterm voter sentiment, 
but at the historical edges it’s something 
more: an opportunity to see whether women 
and Democrats continue their run of good 
fortune when the voters go to the polls in 
between the even-numbered Novembers.

The campaign in suburban St. Peters-
burg, a swing district held for four decades 

by the late GOP Rep. C.W. Bill Young, has 
encapsulated themes that look to remain 
prominent across the country for the next 
eight months. Jolly, a lobbyist and former 
top aide to Young, would portray his win as 
a repudiation of the 2010 health care law 
and the Obama administration agenda. 
Sink, a former chief � nancial o�  cer for 
Florida, would portray her victory as a rejec-
tion of conservative e� orts to curb Social 
Security and otherwise rend the social 
safety net.
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Next Nasty Nomination Fight for 
Obama: Boggs on the Hot Seat
By Humberto Sanchez

After Republicans and seven Democratic defec-
tors teamed up to sink the president’s pick to 
head the Department of Justice’s Civil Rights 
Division last week, some of the president’s al-

lies are redoubling their e� orts to claim a scalp 
of their own: Michael P. Boggs, a nominee for 
the District Court bench in Georgia.

The scorched-earth campaign led by groups 
such as the Fraternal Order of Police against 
Debo P. Adegbile came down to a visceral at-

tack over his participation in the legal defense 
of convicted cop-killer Mumia Abu-Jamal. 
Boggs’ opponents are painting him in stark 
terms as well.

Continues on Page 16

 House Sta�  
Members Are 
Signing Up for 
Obamacare, 
Figures Show
  By Hannah Hess

  Transition to health care coverage under the 
A� ordable Care Act caused major headaches 
for many members of Congress and their sta� s 
last year, particularly as the issue became a 
major political football on Capitol Hill. But 
new enrollment figures from the House 
Chief Administrative O�  cer show a mostly 
successful e� ort in getting people covered.

  The vast majority of all members and House 
sta� ers who tried to signi up for plans have 
succeeded. That includes approximately 360 
members of the House and 4,200 House 
sta� ers who have enrolled for coverage in the 
D.C. Small Business Health Options Program 
exchange, according to CAO Ed Cassidy. 

  Only about 50 members who were part 
of the Federal Employees Health Benefits 
Program in the previous session of Congress 
are not currently enrolled in the District’s 
exchange.                 

  Another roughly 450 House sta� ers who 
were designated as having to enroll through 
DC Health Link to continue receiving the 
government’s employer contribution have 
not yet enrolled. 

  “Although we don’t know, we suspect in 
most cases those are individuals who either 
went onto a spouse’s plan or, if they’re younger 
staff, perhaps went onto a parent’s plan,” 
Cassidy told the House Legislative Branch 
Appropriations Subcommittee on March 6. 

  Under guidelines issued by the O�  ce of 
Personnel Management, members had the 
option of exempting some sta� ers from having 
to enroll in the exchanges. 
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Group Photo in Front of Group Painting
Tourists look up to the Rotunda as they stand in front of John Trumbull’s “Declaration of Independence” painting in the Capitol on Monday. Continues on Page 12


